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REPUBLIC OF NAURU 

Constitution of Nauru (Special Powers 
Amendments) Bill 2013 
______________________________ 

Serial No. 11 of 2013 
______________________________ 

A Bill for: 

An Act to alter The Constitution of Nauru in relation to emergency powers 
and the prerogative of mercy and for other purposes 

Certified on [ ] 

Enacted by the Parliament of Nauru as follows: 

1 Short title 

This Act may be cited as the Constitution of Nauru (Special 
Powers Amendments) Act 2013. 

2 Commencement 

This Act commences on the day of the general election next 
following its certification. 

3 Alteration of Constitution of Nauru 

The Schedule alters The Constitution of Nauru. 
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SCHEDULE — ALTERATION OF CONSTITUTION OF 
NAURU 

[1] Repeal and substitution of Part IX 

Part IX 

repeal, substitute 

PART IX – EMERGENCY POWERS 

77 Declaration of an emergency 

(1) If the President is satisfied, after consulting Cabinet, that a 
grave emergency exists by which the security or economy of 
Nauru is threatened the President may, by public proclamation, 
declare that a state of emergency exists. 

(2) A declaration of emergency lapses: 

(a) if the declaration is made when Parliament is in session, 
at the expiration of 7 days after the date of publication of 
the declaration; or 

(b) if the declaration is made when Parliament is not in 
session, at the expiration of 14 days after the date of 
publication of the declaration, 

unless it has in the meantime been approved by a resolution of 
Parliament approved by a majority of the members of 
Parliament present and voting. 

(2A) Subject to clause (2B), Parliament may approve a declaration of 
a state of emergency for no more than 3 months at a time by a 
resolution approved by a majority of the members of Parliament 
present and voting. 

(2B) Subject to clause (2C), any successive continuation of a 
declaration of a state of emergency and any declaration of a 
state of emergency made within 21 days of the expiration of a 
declaration of a state of emergency must be by further 
resolution approved by a vote of no fewer than two thirds of the 
members of the Parliament present and voting. 
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(2C) If, following the making of a declaration of a state of emergency 
or within 21 days of the expiration of a declaration of a state of 
emergency, Parliament is by reason of the nature or extent of 
the emergency unable to meet, the President may make a 
further declaration of a state of emergency under clause (1). 

(3) The President may at any time revoke a declaration of 
emergency by public proclamation. 

(6) If a declaration of a state of emergency is made and Parliament 
is not in session, Parliament must be convened by the Speaker 
immediately in special session and remain in session during the 
entire period of the state of emergency; provided that 
Parliament may not remain in session beyond the end of the 
normal term of Parliament. 

(7) If a declaration of a state of emergency is made when 
Parliament has been dissolved, or when Parliament is dissolved 
during an emergency, the members of the dissolved Parliament 
must be called by the Speaker to a special session and remain 
in session until the conclusion of the state of emergency or the 
election of a new Parliament, whichever occurs sooner. 

(8) Parliament may at any time revoke a declaration of a state of 
emergency or amend or revoke orders made under Article 78 
by resolution of a majority of members present and voting and 
the President must act accordingly and immediately carry out 
the resolutions of Parliament. 

78 Emergency powers 

(1) During the period during which a declaration of emergency is in 
force, the President may make emergency orders that appear 
to the President to be reasonably required for securing public 
safety, maintaining public order or safeguarding the interests or 
maintaining the welfare of the community. 

(2) Subject to this Part, an emergency order made by the President 
under clause (1): 

(b) is not invalid in whole or in part by reason only that it 
provides for a matter for which provision is made under 
any law or because of inconsistency with any law; and 

(c) lapses when the declaration of emergency lapses unless 
in the meantime the order is revoked by a resolution of 
Parliament approved by a majority of the members of 
Parliament present and voting. 
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(3) Subject to clauses (4) and (5), the revocation or lapsing of an 
emergency order made by the President under clause (1) does 
not affect the previous operation of that order, the validity of 
anything done or omitted to be done under it or any offence 
committed or penalty or punishment incurred. 

(4) A law enacted in consequence of a declared state of 
emergency and an emergency order made under clause (1) 
may derogate from the provisions of Part II of this Constitution 
(Protection of Fundamental Rights and Freedoms) only to the 
extent that: 

(a) the derogation is strictly required by the emergency; and 

(b) the law or order: 

(i) is consistent with Nauru's obligations under 
international law applicable to states of emergency; 
and 

(ii) conforms to clause (5); and 

(iii) is published in the Gazette as soon as reasonably 
possible after being enacted or declared. 

(5) No declaration of emergency or Act of Parliament that 
authorises a declaration of a state of emergency, and no 
emergency order or law enacted or other action taken in 
consequence of a declaration, may permit or authorise: 

(a) indemnification of the government, or any person, in 
respect of an unlawful act; or 

(b) derogation from the Articles in this Part; or 

(c) the dissolution of Parliament prior to the normal expiry of 
the legislative term; or 

(d) the suspension or dismissal of a judicial officer; or 

(e) alteration of this Constitution; or 

(f) derogation from an Article listed in column 1 of the Table 
of Non-Derogable Rights, to the extent indicated opposite 
that Article in column 3 of that table. 
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Article 
Number 

Table of Non-Derogable Rights: 

Article Title Extent to which the right is 
protected 

4 Protection of right to life Entirely 

5 Protection of personal 
liberty 

With respect to clauses 5(2) and 
(4) only 

7 Protection from 
inhuman treatment 

Entirely 

10 Provision to secure 
protection of law 

With respect to clauses 10(1), (2) 
(in respect of a fair hearing by an 
independent and impartial court), 
(3), (4), (5), (6), (7) and (8) only 

(6) The Supreme Court may determine the validity of: 

(a) a declaration of a state of emergency; or 

(b) an extension of a declaration of a state of emergency; or 

(c) an emergency order made under this Article and a law 
enacted, or other action taken, in consequence of a 
declaration of a state of emergency. 

79 Restriction on detention 

(1) For the purposes of this Article there will be an advisory board 
consisting of the Chief Justice, a person nominated by the Chief 
Justice and a person nominated by Cabinet. 

(2) A person detained under an emergency order must, as soon as 
practicable, be informed of the reasons for his or her detention 
and be heard by the advisory board in person or by any other 
practicable means and permitted to make representations 
against his or her detention. 
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(3) No person may be detained under an emergency order for a 
period exceeding 3 months unless that person has been heard 
by the advisory board and any representations made by the 
person have been considered by it and it has within that period 
determined that there is sufficient cause for the detention. 

[2] Repeal and substitution of Article 80 

Article 80 

repeal, substitute 

80 Prerogative of Mercy 

(1) In exercising the Prerogative of Mercy, the President may: 

(a) grant a pardon, either free or subject to lawful conditions, 
to a person convicted of an offence; or 

(b) grant to a person a respite, either indefinite or for a 
specified period, of the execution of a punishment 
imposed on that person for an offence; or 

(c) substitute a less severe form of punishment for any 
punishment imposed on a person for an offence; or 

(d) remit the whole or a part of a punishment imposed on a 
person for an offence or of a penalty or forfeiture on 
account of an offence. 

(2) There will be a Committee on the Prerogative of Mercy 
appointed by Cabinet, consisting of a qualified medical 
practitioner who will be Chairperson, and 2 other persons, 1 of 
whom will be a senior officer of the Public Service and the other 
of whom will be a community leader. 

(3) Members of the Committee will not be remunerated or receive 
any allowance for their service on the Committee. 

(4) A member of the Committee appointed under clause (2) 
vacates his or her seat on the Committee: 

(a) at the expiration of the term of appointment (if any) 
specified in the instrument of appointment; or 

(b) if the member’s appointment is revoked by Cabinet. 
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(5) Before exercising the Prerogative of Mercy in relation to a 
matter under clause (1), the President must refer the matter to 
the Committee. 

(6) If a matter has been referred to the Committee under clause 
(5), the Committee must make a recommendation about 
whether the Prerogative of Mercy should be exercised in 
relation to the matter and provide to the President: 

(a) a report detailing the reasons for the recommendation 
(but not disclosing confidential information); and 

(b) a statement summarising the reasons (but not disclosing 
confidential information). 

(7) In the exercise of powers conferred by clause (1), the President 
must take into account the report of the Committee. 

(8) In any case in which the Prerogative of Mercy is exercised in 
accordance with clause (1), the President must present to 
Parliament: 

(a) if the power is exercised during a meeting of Parliament—
during that session; or 

(b) if the power is exercised at any other time—during the 
next session of Parliament, 

the statement referred to in clause (6)(b) and a statement from 
the President giving details of the exercise of the power and a 
summary of the reasons for it. 

(9) Parliament may make provision for criteria or guidelines to be 
followed by the Committee in exercising its functions under this 
Article, and for any other matter necessary or expedient to give 
effect to this Article. 

[3] Common amendments 2013—amendment of Article 85 
(Existing laws); repeal and substitution of Articles 87 to 92; 
repeal of Articles 94 to 100 and Sixth Schedule 

3.1 Article 85(4) 

omit 

3.2 Article 85(6) 

omit 
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3.3 After Article 85(6) 

insert 

(7) All laws that were in force on the date of commencement of an 
alteration to this Constitution continue in force, subject to: 

(a) any amendment or repeal; and 

(b) consistency with the Constitution as altered. 

(8) If, by virtue of an alteration of this Constitution, a matter is to be 
provided for by Parliament and the matter is prescribed or 
otherwise provided for by a law already in force prior to the 
alteration, that law has effect in respect of the matter, subject to 
any amendment or repeal and to consistency with the 
Constitution as altered, for the purpose of satisfying the 
requirement that legislative provision be made. 

3.4 Articles 87 to 92 

repeal, substitute 

92A Effect of alterations, interpretation of Constitution etc 

(1) An alteration of this Constitution does not have retrospective 
effect in relation to a decision, act or omission prior to the date 
of commencement of the alteration. 

(2) Anything done before the commencement of an Act that alters 
this Constitution is valid to the extent that it was valid when 
done. 

(3) In a matter relating to, or involving the interpretation of, this 
Constitution as it stood prior to an alteration effected by an Act: 

(a) the Constitution is to be interpreted without regard to the 
alteration; and 

(b) no implication may be drawn from the alteration in relation 
to the meaning or operation of the Constitution prior to the 
alteration. 

(4) If, by virtue of an alteration of this Constitution, a matter is to be 
provided for by Parliament, Parliament will, if such matter has 
not already been provided for, make provision for the matter as 
soon as practicable and within a reasonable period of the 
commencement of the alteration. 
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(5) In preparing a compilation of this Constitution for publication 
following commencement of alterations to this Constitution, the 
Parliamentary Counsel may: 

(a) alter the numbering of an inserted provision (including a 
Part or Schedule) so that the inserted provisions are 
numbered according to current drafting practice; and 

(b) alter cross references accordingly. 

3.5 Articles 94 to 100 

repeal 

3.6 Sixth Schedule 

repeal 

3.7 If, at the date of commencement of this Act, the amendments 
effected by this item have already been effected by another Act 
altering the Constitution, this amending item will be taken to be 
of no effect. 
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